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1 Scope and Validity of Contract 

Al l  orders  and agreements  shal l  on ly be legal l y b ind ing  i f  they have been s igned by the  

Contracto r  in  wr i t ing and on behal f  o f  the company and shal l  on ly be b ind ing in  the scope 

g iven in  the order  conf i rmat ion.  Any purchase condi t ions of  the Customer shal l  hereby be  

exc luded for  the legal  t ransact ion in  quest ion and the en t i re  bus iness re la t ionship.  Of fers  

are,  in  pr inc ip le ,  subject  to  conf i rmat ion.  

2 Service and Verification 

2.1  Par ts  o f  a  contract  might  be 

-  Devis ing of  o rganizat ional  concepts  

-  Global  and deta i led analyses 

-  Crea t ion of  ind iv idual  programs 

-  Supply o f  (s tandard)  l i b rary programs 

-  Acquis i t ion of  use  ent i t lements  for  sof tware p roducts  

-  Acquis i t ion of  l icenses to  use works 

-  Co-operat ion in  put t ing  sof tware in to  opera t ion (changeover support )  

-  Te lephone consul tancy 

-  Program maintenance 

-  Crea t ion of  p rogram carr iers  

-  Other  services 

 

2 .2  The p lanning o f  ind iv idual  organizat ional  concepts  and programs shal l  be carr ied out  in  

accordance wi th  the type and scope o f  the  b ind ing in format ion,  documentat ion and a ids  

made avai lab le  by the  Customer in  the i r  ent i re ty .  These a lso inc lude  rea l -wor ld  text  data  as 

wel l  as  suf f ic ient  tes t ing opportun i t ies ,  which the Customer shal l  make avai lab le  in  good  

t ime,  dur ing normal  work ing hours  and at  h is  own expense.  Should the  equipment  a l ready 

made avai lab le  by the Customer fo r  the  tes t  be operated  rout ine ly,  the respons ib i l i t y  fo r  

secur ing the rout ine  data shal l  l ie  wi th  the Customer.  

 

2 .3  The bas is  for  the creat ion of  ind iv idual  programs shal l  be the wr i t ten spec i f icat ion of  

services which the  Contractor  makes avai lab le  to  the  Customer on  the bas is  o f  the  

documentat ion and in format ion provided to  h im,  or  which the Customer makes avai lab le .  

Th is  spec i f icat ion of  services is  to  be checked by the Customer for  correctness and 

completeness and h is  consent  noted on i t .  Any subsequent  changes can be made upon 

agreeing on a separate deadl ine and pr ice.  

 

2 .4  Any sof tware  or  program adaptat ions c reated ind iv idual l y  requi re  a  respect ive  program 

acceptance by the  Customer no la ter  than four  weeks af ter  de l i very.  Th is  shal l  be conf i rmed 

by the Customer in  a  protocol  (check ing for  cor rectness and completeness on the bas is  o f  

the spec i f icat ion of  services accepted by the Contracto r  by means of  the tes t  data made 

avai lab le  spec i f ied under sect ion 2.2 ) .  Should the Customer  a l low the  per iod of  four  weeks 

to  e lapse wi thout  carry ing out  a  program acceptance,  the program shal l  be deemed to  have  

been accepted af ter  exp i ry  o f  th is  per iod  of  t ime.  Should the sof tware be used  by the  

Customer in  rout ine operat ions,  the sof tware  shal l  a lso be deemed to  have been accepted.  
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Any occurr ing defects ,  i .e .  devia t ions f rom the spec i f icat ion of  services agreed in  wr i t ing,  

are to  be not i f ied to  the Contracto r  by the Customer and suf f ic ien t ly documented;  the  

Contracto r  shal l  then  make every  ef for t  to  remove the  defect  as  qu ick ly as  poss ib le .  In  case  

of  any s ign i f icant  defects  impeding the commencement  or  cont inuat ion of  rout ine operat ions,  

which have been not i f ied in  wr i t ing,  a  renewed acceptance is  necessary fo l lowing removal  o f  

the defect .  

 

2 .5  In  case of  (s tandard)  l ib rary program orders ,  the Customer acknowledges the scope of  

the per formances of  the products  ordered .  

  

2 .6  Should the Contractor  es tab l ish in  the  course of  h is  ac t i v i t ies  that  there is  e i the r  an  

absolute or  legal  imposs ib i l i ty  to  complete the contract ,  he must  not i fy the Customer  

immediate ly.  I f  the Cont ractor  does not  modi fy the per formance descr ip t ion accord ing ly or  

does not  ensure the respect ive precondi t ions to  a l low for  fur ther  complet ion,  the Cont racto r  

is  ent i t led to  re fuse  complet ion.  I f  the imposs ib i l i ty  o f  complet ion is  due to  the de fau l t  o f  the  

Customer or  to  subsequent  a l terat ions  to  the per formance descr ip t ion  by the  Customer ,  the 

Contracto r  is  ent i t led to  cancel  the contract .  The costs  and expenses as wel l  as  any 

demount ing costs  incurred by the Contractor  fo r  h is  ac t iv i t ies  up to  th is  po in t  in  t ime must 

be set t led by the Customer.  

2 .7  Dispatch of  program carr iers ,  documentat ions and per formance descr ip t ions is  to  

proceed at  the Customer ’s  own cost  and r isk .  Addi t ional  t ra in ing or  exp lanat ions  

commiss ioned by the Customer are charged separate ly.  An  insurance shal l  on ly be  taken 

out  a t  the Customer ’s  request .  

3 Prices, Taxes and Charges 

3.1 Al l  pr ices a re in  Euro wi thout  VAT.  They on ly apply to  the cont ract  i n  hand.  The p r ices 

are ex Contracto r ’s  premises.  Any costs  fo r  program carr ie rs  (e .g .  magnet ic  tapes,  magnet ic  

d isks ,  f loppy d isks,  s t reamer tapes,  magnet ic  tape casset tes  etc . )  as  wel l  as  incurr ing  

contract  fees shal l  be charged separate ly.  

 

3 .2  The pr ices for  s tandard l ibrary products  are those appl icab le on the day of  de l i very.  The 

charges for  a l l  o ther  services (management  consul t ing,  programming,  t ra in ing,  changeover 

support ,  te lephone consul t ing)  shal l  be ca lcu la ted accord ing to  the fees appl icab le on the 

day the  per fo rmance is  completed.  Addi t ional  work ing hours ,  which have not  been inc luded  

in  the contract  pr ice,  a t  no fau l t  o f  the Contractor ,  sha l l  be  charged accord ing to  ac tua l  

expense.   

 

3 .3  Travel  expenses and dai ly and n ight ly expense a l lowances shal l  be charged separate ly  

accord ing to  the ra tes appl icab le.  Travel  t imes a re deemed to  be work ing  hours .  

4 Date of Delivery 

4.1 The Contractor  shal l  do h is  u tmost  to  meet  the complet ion deadl ine.   

 

4 .2  The complet ion deadl ine can on ly be met  i f  the Customer completes a l l  the work ,  

provides a l l  the documentat ion necessary to  th is  end (espec ia l l y the per formance 

descr ip t ion spec i f ied in  ar t ic le  2 .3)  and fu l f i l s  h i s  duty to  co-operate.  De lays in  de l i very and 



G e n e r a l  T e r m s  a n d  C o n d i t i o n s  -  t i s c o  S o f t wa r e e n t w i c k l u n g s -  u n d  B e r a t u n g s  G m b H  –  V e r s i o n  2 0 0 8   

increases in  costs  which have been caused by incorrect  o r  incomplete in format ion or  

subsequent  a l terat ions to  documentat ion provided by the Customer are not  the Contractor ’s  

respons ib i l i ty  and shal l  not  be deemed to  be defau l t  o f  de l ivery.  The add i t ional  costs  caused 

must  be set t led by the Customer.   

 

4 .3  As regards orders  which compr ise severa l  un i ts  or  p rograms,  the Contractor  is  ent i t led  

to  complete par t  de l i ve r ies  and make out  par t ia l  invo ices.  

5 Payment 

5.1 The invo ices inc lud ing VAT made out  by the Contracto r  are  to  be set t led wi th in  two  

weeks f rom the  date of  invo ice rece ipt  wi thout  any deduct ions and f ree of  expense.  The  

terms of  payment  agreed upon for  the ent i re  contract  shal l  a lso apply to  par t ia l  invo ices.   

 

5 .2  As regards orders  which compr ise severa l  un i ts  (e .g .  programs and/or  t ra in ing ,  par t ia l  

execut ion) ,  the Contrac tor  is  ent i t led to  make  out  an invo ice af ter  the de l ivery o f  each 

ind iv idual  un i t  or  per formance.  

 

5 .3  Adherence to  the te rms of  payment  agreed  upon is  a  fundamenta l  prerequis i te  for  the 

execut ion of  de l i very and complet ion of  contract  by the Cont ractor .  Non-adherence to  the  

terms of  payment  ent i t l es  the Contractor  to  d iscont inue work  and cancel  the contract .  A l l  

costs  incurred and loss of  prof i t  sha l l  be borne by the Customer.  In  the  event  o f  defau l t  in  

payment ,  in terest  shal l  be charged accord ing to  customary bank ra tes.  I f  the Customer fa i ls  

to  set t le  two par t  payments ,  the Contracto r  i s  ent i t led to  c la im defau l t  in  payment  and  

accelerate the matur i ty  o f  any outs tanding payments  as wel l  as  accepted  b i l ls  o f  exchange.  

 

5 .4  The Customer is  not  ent i t led to  wi thhold  payments  on the grounds of  the incompleteness 

of  to ta l  de l i very,  c la ims under a  warranty o r  on the grounds of  de fects .   

6 Copyright and Use 

6.1 Al l  copyr igh ts  for  the per formances agreed upon (programs,  documentat ion,  e tc . )  are 

he ld  by the Contracto r  and h is  l icensors .  Once  the Customer has pa id  the charge agreed 

upon for  the sof tware,  he is  ent i t led to  use i t  fo r  h is  own purposes and wi th in  the f ramework 

of  the number o f  l icenses he has purchased only.  The contract  in  hand only ent i t les  the  

Customer to  the  use of  the sof tware.  Dis t r ibut ion through the Customer  is  not  permi t ted in  

compl iance wi th  the  copyr ight  law.  The  Customer ’s  par t ic ipat ion  in  the product ion o f  the  

sof tware does not  g ive h im any addi t ional  r ights  o f  usage as s t ipu la ted by th is  contract .  Any 

in f r ingement  o f  the Contractor ’s  copyr ight  shal l  lead to  c la ims for  damages in  which case 

the Customer shal l  indemni fy the Cont ractor  in  fu l l .   

 

6 .2  The Customer is  a l lowed to  make copies for  keeping on f i le  and for  secur ing data on the 

condi t ion that  th is  is  not  express ly fo rb idden by the l icensor  or  a  th i rd  par ty  in  the sof tware,  

and that  a l l  comments  on copyr igh ts  and ownersh ip are a lso mainta ined in  the copies.  

 

6 .3  Should  the  publ icat ion of  in ter faces be  necessary for  the estab l ish ing of  in teroperabi l i ty  

o f  the sof tware in  quest ion,  th is  is  to  be requested by the Customer f rom the Suppl ier  in  

re turn for  re imbursement  o f  costs .  Should the Suppl ier  not  meet  th is  requi rement  and should 
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a decompi la t ion occur  in  accordance wi th  Copyr ight  Law,  the resu l ts  a re exc lus ive ly to  be  

used to  estab l ish in teroperabi l i ty .  Any abuse shal l  resu l t  in  compensat ion for  damages.  

7 Right of Withdrawal 

7.1 In  the  event  o f  de fau l t  o f  de l i very due  to  the so le  fau l t  o r  wrong of  the Contractor ,  the  

Customer is  ent i t led  to  resc ind the cont ract  by  means of  a  reg is tered  le t ter  i f  the  essent ia l  

contents  o f  the per formance agreed upon have  not  been completed wi th in  a  reasonable  

per iod of  grace  and the Customer h imsel f  is  not  respons ib le  for  th is  de fau l t .   

 

7 .2 .  Force  majeure,  labor  d isputes,  natura l  d isasters ,  t ransport  s toppages and other  

c i rcumstances which  l ie  beyond  the Contracto r ’s  contro l  re lease the Contracto r  f rom h is  

de l ivery ob l iga t ions and/or  a l low the Contractor  to  set  a  new del ive ry deadl ine.  

 

7 .3  Cancel la t ion by the Customer is  on ly poss ib le  wi th  the wr i t ten consent  o f  the Contractor .  

I f  the Contractor  agrees to  cancel la t ion,  he is  ent i t led to  a  cancel la t ion charge of  30% of  the 

contract  va lue of  the ent i re  pro jec t  which has not  yet  been invo iced in  addi t ion to  the charge 

for  per fo rmances and costs  which have been incurred up to  th is  po in t  in  t ime.   

8 Warranty, Maintenance, Modifications 

8.1 The warranty per iod  is  four  months.  The  no t ice of  defects  is  on ly va l id  i f  i t  appl ies  to  

reproduc ib le  defects  and i f  these defects  are documented in  wr i t ing wi th in  four  weeks af ter  

rece ip t  o f  per formances  or  program acceptance in  case of  ind iv idual  sof tware spec i f ied in  

chapter  2 .4 .  In  case  of  war ranty,  improvement  is  to  be  prefe rred  to  pr ice reduct ion  or  

modi f icat ion.  I f  compla in ts  are jus t i f ied,  the defects  shal l  be remedied wi th in  a  reasonable  

per iod.  The Customer must ,  however ,  ensure that  the Contractor  is  ab le  to  take a l l  the 

measures needed to  invest igate the mat te r  and rect i fy the defect .  Reversa l  o f  burden of  

proof ,  i .e .  the Cont racto r ’s  ob l igat ion to  proo f  h is  innocence in  regard to  the s ta ted defects ,  

is  exc luded.  

 

8 .2  Any correct ions and  addi t ions which p rove to  be necessary due to  organizat ional  and  

technica l  programming defects  up to  the t ime of  de l ive ry o f  the  agreed service,  which are 

the respons ib i l i t y  o f  the Contracto r ,  sha l l  be car r ied out  by the Contracto r  f ree of  charge.  

 

8 .3  Costs  for  support ,  fau l t  d iagnos is  and removal  o f  fau l ts  and f laws which are the 

respons ib i l i ty  o f  the Cus tomer,  as  wel l  as  any correct ions,  a l terat ions and addi t ions shal l  be 

carr ied out  by the Contractor  and charged fo r .  Th is  shal l  a lso apply  to  the removal  o f  

defects  i f  any p rogram a l terat ions,  addi t ions or  any in ter fe rence have been carr ied ou t  by  

the Customer o r  th i rd  par t ies .  

 

8 .4  Fur thermore,  the Contracto r  shal l  assume no l iab i l i ty  fo r  fau l ts ,  mal funct ions and 

damages caused by misuse,  modi f ied operat ing system components ,  in ter faces and 

parameters ,  the use  of  unsui tab le  organizat ional  means and data media,  i f  these are 

s t ipu la ted,  abnormal  operat ing condi t ions (par t icu lar l y devia t ions f rom ins ta l la t ion and 

s torage condi t ions)  and  damage through t ransporta t ion.   

 

8 .5  The Contractor  shal l  not  furn ish a war ranty for  programs which have  been modi f ied at  a 

la ter  date by the Customer ’s  own programmers o r  by  a th i rd  par ty.  
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8 .6  I f  the subject  mat ter  o f  th is  contract  is  to  modi fy or  upgrade an a l ready exis t ing 

program, then  the warranty covers  modi fy ing  and upgrading.  The warranty on  the or ig ina l  

program is  not ,  however ,  renewed.  

9 Liability 

The Contracto r  shal l  be l iab le  for  damages wi th in  the scope of  the s ta tu tory regulat ions to  

the exten t  that  in ten t  o r  gross negl igence on h is  par t  can be substant ia ted.  L iab i l i t y  for  

s l ight  negl igence shal l  be exc luded.  

10 Loyalty 

The par t ies  to  the contract  undertake mutual  loya l ty.  They shal l  cease and des is t  f rom any 

ent icement  and employment  o f  employees who have worked on carry ing  out  the orders ,  a lso 

by th i rd  par t ies ,  by the other  par ty to  the contract  dur ing the per iod of  the contract  and for  

12 months fo l lowing te rminat ion of  the contract .  The par ty to  the con tract  in f r ing ing the 

above shal l  be ob l iged to  pay f la t - ra te  compensat ion for  damages in  the amount  o f  EUR 

35,000.  

11 Data Protection, Confidentiality 

The Contractor  shal l  ob l ige h is  employees to  adhere to  the provis ions  of  §15 of  the Data 

Protect ion Act .  

12 Miscellaneous 

Should any ind iv idual  provis ions of  th is  agreement  be or  become inef fec t ive,  the remainder  

o f  the content  o f  th is  agreement  shal l  not  be af fec ted thereby.  The par t ies  to  the agreement  

shal l  co-operate as par tners  in  order  to  f ind a so lu t ion which comes as c lose as poss ib le  in  

meaning to  the meaning in tended by the inef fec t i ve provis ion.  

13 Final Provisions 

I f  not  o therwise s t ipu la ted,  the legal  provis ions  which fu l l y  qual i f ied merchants  are subject  

to  accord ing to  Austr ian  law shal l  be appl ied even i f  the contract  is  conc luded abroad.  Any 

d isputes shal l  be set t led by the cour t  having jur isd ic t ion as to  the subject  mat ter  a t  the  

Contracto r ’s  pr inc ipa l  p lace of  bus iness.  For  sa le  to  consumers wi th in  the meaning of  the 

Consumer Protect ion Ac t ,  the foregoing provis ions shal l  on ly apply to  the exten t  that  the 

Consumer Protect ion Ac t  does not  compel l ing ly provide  for  any o ther  regulat ions.  

 

 


